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CPI Nl ON AND ORDER

Bot h applicant and the Adm nistrator have appealed fromthe
initial decision issued by Adm nistrative Law Judge WIIliam A
Pope, Il in this proceeding.® In that decision, the |aw judge
awar ded applicant certain attorney fees and expenses in

connection with its defense of Adm nistrator v. U S. Jet, Inc.

On appeal, applicant protests the | aw judge's reduction of

The law judge's initial decision is attached.
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claimred fees and expenses. In contrast, the Adm nistrator
contends that, because his litigating position was "substantially
justified," no fees or expenses shoul d have been awarded.? W
grant the Adm nistrator's appeal and deny that of applicant. A
di scussion of the applicable law, as well as a history of this
proceedi ng, is necessary to understand our resolution of the
gquestions presented to us.

The Equal Access to Justice Act (EAJA) requires the
government to pay certain attorney fees and other specified costs
to a prevailing party unless the governnment establishes that it
was substantially justified in its position or that special
ci rcunst ances woul d make an award of fees unjust. 5 U S.C

504(a)(1); Application of Smth, NTSB Order EA-3648 (1992) slip

op. at 4. To find that the Adm nistrator was substantially
justified, we nust find his position reasonable in fact and | aw,

i.e., the legal theory propounded is reasonable, the facts

al | eged have a reasonable basis in truth, and the facts all eged
w || reasonably support the |legal theory. 1d., citations

omtted; see also Pierce v. Underwood, 487 U. S. 552, 565, 108

S.Ct. 2541 (1988). Reasonableness in fact and law also is to be
judged as a whole, and should include an assessnent, as rel evant,
of whether there was sufficient reliable evidence initially to

prosecute the matter. Catskill Airways, Inc., 4 NISB 799 (1983).

Especially relevant to the case before us are hol di ngs that

>"Substantially justified" is a termused in the Equal
Access to Justice Act, and is discussed further infra.
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substantial justification my be denonstrated even where charges
have been wi thdrawn or an action has been dism ssed, as EAJA s
substantial justification test is |ess demanding than a party's

burden of proof. Adm nistrator v. Pando, NTSB O der EA-2868

(1989). See also Federal Election Comin v. Rose, 806 F.2d 1081

(D.C. Gr. 1986) (EAJA) (it is not whether the governnent w ns or
| oses or whether the governnent appeals that determ nes whet her
its position is substantially justified). Wth this preface, we
turn to a summary of the pertinent events in this case.

On January 13, 1990, the Adm nistrator issued an order
(conpl aint) revoking applicant's Part 135 air carrier
certificate. The order alleged that US Jet |acked the
qual i fications necessary to hold its certificate. Applicant was
charged with violating nunerous rules in connection with three
types of alleged violations.® The incidents on which the

conpl ai nt was based occurred in 1985, 1986, and 1987.°

%The rules cited in the conplaint were 14 C. F.R
135.179(a) (1), 135.79(b)(3), 135.385(b), 135.63(c), 135.261(b),
135.63(a)(4)(vii), 91.29(a), 43.13(a), and 91.9. The three types
of incidents cited in the initial conplaint can be sunmarized: a
flight that allegedly took off overwei ght from Washi ngton
National Airport and jettisoned fuel prior to | anding at QOcean
Cty, MD (applicant was al so charged with revising the | oad
mani fest after the incident to under-report the aircraft's
takeoff weight); two instances where a pilot was not provided
required rest tine and applicant failed to maintain accurate duty
time records; and nunerous instances of operation of aircraft
when required equi pmrent was not in working order.

‘At the hearing, the Administrator sought to anmend the
conplaint to, anong other things, permt reference to and proof
of other incidents supporting the cited violations. The |aw
j udge denied the request. Qur analysis does not require that we
review this issue; our decision is based on the conplaint as
originally filed. 1In this regard, we also note our agreenent
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Appl i cant sought to have the conplaint dism ssed under 49
C.F.R 821.33, our stale conplaint rule.®> The |aw judge
initially denied this request but, follow ng a nunber of days of
evidentiary hearing, he reversed hinself and granted the notion
by order entered March 7, 1990 (ID#1°). The |aw judge concl uded,
citing Admnistrator v. Rothbart and Voorhees, NISB Order EA-3052

(1990), that, even though the conplaint raised qualification
i ssues, such issues would not prevent dism ssal on stal eness
grounds where the allegation of a |ack of qualification was
nmerely a device to avoid dismssal of the conplaint as stale.

The Adm ni strator appealed the |aw judge's decision, but his
appeal was late-filed and was, therefore, dism ssed by this

Board. Admnistrator v. U S. Jet, Inc., NISB Order EA-3150

(..continued)

with the Adm nistrator (Appeal at note 9) that the |aw judge
shoul d have anal yzed the original conplaint's conpliance with the
stale conplaint rule, rather than reviewing this issue after
reduci ng the scope of the conplaint through the grant of various
nmotions to dismss certain paragraphs of the conplaint. See also
footnote 12, infra.

°See, e.g., Administrator v. Zanlunghi, 3 NTSB 3696 (1981).
In short, rule 33 provides that, except in cases where | ack of
qualification is at issue (in which case the rule does not
apply), the Admnistrator's failure to serve the Notice of
Proposed Certificate Action (NOPCA) on a respondent within 6
mont hs generally will result in dismssal of the conplaint,
unl ess the Adm ni strator can establish good cause for the del ay.
In applying this rule, the allegations of the conplaint are to
be taken as true. 49 C F.R 821.33 (b)(1). The purpose of the
rule is to ensure respondents tinely notice of the
Adm nistrator's investigation so that they may have a fair and
equally tinmely opportunity to devel op evidence in their defense.

®Because there are two initial decisions involved here, we
have | abel ed them I D#1 (the decision granting the notion to
di sm ss the underlying conplaint for stal eness) and | D#2 (the
deci sion granting the EAJA application).
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(1990). Thus, we did not address the nerits of the |aw judge's
conclusion that the conplaint should be dism ssed as stale.

Applicant, thereafter, filed the instant EAJA request,
seeking $59,945.08 in attorney fees and expenses. The
Adm ni strator denurred, arguing that his position had been
substantially justified, despite the | aw judge's procedural
ruling.

In the EAJA proceeding, Adm nistrative Law Judge Pope rul ed
that the Admnistrator "initiated adversary proceedi ngs .
with no reasonable basis in law" [|ID#2 at 5. He based this
conclusion on his prior analysis (in |ID#1) finding the conplaint
stale. That is, the |law judge found that, because the
Adm ni strator pursued a conplaint that he should have known woul d
not survive against a stale conplaint challenge, he pursued a
| egal theory that was not reasonable in law. |ID#2 at 4-5. The
| aw j udge awar ded applicant all but $12,534.12 of the anopunt
sought . ’

Al t hough we generally agree with the | aw judge's
characterization of EAJA principles, we disagree with his finding
that the Admnistrator's position was not reasonable in | aw
Specifically, we find that, in alleging | ack of qualification,

the Adm nistrator did not engage in a subterfuge to avoid

I'n light of our ultimate conclusion that no award should
i ssue, we need not discuss the nerits of applicant's appeal or
the nerits of the |law judge's conclusion to reduce the anount
clai med, nor need we act on applicant's subsequent notion that we
make an additional award to cover expenses and fees since the
initial decision.
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di sm ssal pursuant to our stale conplaint rule. The |aw judge
m sappr ehends the neaning and inport of Rothbart. Moreover,
because the evidence clearly supports a finding that the
Adm nistrator's position was reasonable in fact, we find that,
overall, the Adm nistrator was substantially justified in
pursuing this conplaint.

1. The Adm nistrator's position was reasonable in | aw

In Rothbart, respondents were charged wth all ow ng an
i ntoxi cated crewnenber to operate an aircraft. The Adm nistrator
knew of the incident 26 nonths before the NOPCAs were issued.
Al though the certificate of the intoxicated pilot was only
suspended, the Adm nistrator proposed to revoke the certificates
of the other two crewrenbers (respondents in Rothbart). W
appl i ed our | ong-standing precedent that we

woul d | ook with disfavor upon any attenpt by the

Adm nistrator to allege lack of qualifications nerely as a

device to avoid dismssal of the conplaint.
Id. at 5, citation omtted. There was no showing or finding in
Rot hbart, based on precedent or otherw se, that respondents’
actions denonstrated a |ack of qualification. Indeed, in that
uni que case, the Admnistrator's actions nmade such a finding
extrenely difficult when he failed to explain why he had not
proposed to revoke the certificate of the crewnenber that

actual ly was intoxicated.® Thus, the facts of Rothbart supported

8\ st at ed:

The Board is also particularly influenced by the fact that
the Adm nistrator ordered only a suspension, and nmade no
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a conclusion that the Admnistrator alleged a | ack of
qualification for the purpose of avoiding dismssal.

Havi ng found that the conplaint against US Jet raised issues
of lack of qualification under Board precedent (ID#1l at 5), the
| aw j udge had no basis to apply Rothbart; and doing so produced
an illogical, inconsistent result because applying Rothbart
required a finding that the lack of qualification charge is a
sham If the case legitimately presents an issue of |ack of
qualification (as the | aw judge found here), we do not | ook
beyond to the Adm nistrator's notivation, and Rothbart does not
so hol d.

Al though the | aw judge found that the charges raised a | ack
of qualification issue under Board precedent, he was |ess than
enthusiastic in this conclusion.® W are not so unenthusiastic.

(..continued)
all egation of a lack of qualification, with respect to
Capt ai n Day, even though his offense (operating an air
carrier flight as pilot-in-command while under the influence
of al cohol) was nore serious than the violations of First
O ficer Rothbart and Flight Engi neer Voor hees.

ld. at 6.

* Assuming the allegations of the conplaint in this case to
be true, for the purposes of deciding a notion to dism ss under
Section 821.33, | find that on their face, these allegations,
whi ch include an alleged | oad mani fest violation commtted with
t he knowl edge and participation of nmanagenent, together with
mai nt enance and flight and duty tinme violations, are no nore than
mnimally sufficient to establish a continuing pattern of
vi ol ations, taking place over a period of several years. The
only alleged of fenses which m ght be said to be egregious are
those involving the load manifest. The other violations are few
in nunber, and are relatively mnor in nature. However,
considered in the aggregate, it is at |east arguable that the
pattern of violations, if proven, may show disregard for
regul ations and a | ack of conpliance disposition sufficient to
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W have long held that a single incident or a pattern of abuse
may justify certificate revocation.® The Adnministrator here
relies on a pattern of abuse, rather than a single incident.
Appeal at 21. Therefore, we need not address whether one
instance of falsification alone (if such an instance were proven)
woul d support a lack of qualification finding. US Jet was
accused of flight and duty time record-keeping violations. US
Jet was al so charged with operating an overweight aircraft,
ditching fuel as a result, and attenpting to cover up the
i ncident through alteration of records. Nunerous equi pnent
violations also were alleged.' Taken as true for this purpose
(as 49 CF. R 821.33 requires) and taken as a whol e, the
al l egations nore than adequately supported the Adm nistrator's
claimthat US Jet |acked the qualifications to retain its
certificate. Thus, the Admnistrator's position was not
unreasonable in | aw *?
(..continued)
denonstrate |l ack of qualification. Therefore, on this basis,
find that the conplaint, which specifically alleges |ack of
qualifications, on its face, can be said to raise an issue of
| ack of qualification." |D#1 at 5.

See, e.g., Administrator v. Westcor Aviation, Inc., NTSB
Order EA-3076 (1989); Admnistrator v. Cassis, 4 NISB 555 (1982),
reconsi deration denied, 4 NTSB 562 (1983), aff'd, Cassis v.

Hel ms, Adnr., FAA et al, 737 F.2d 545 (6th Cr. 1984);
Adm ni strator v. Konski, 4 NTSB 1845 (1984); and Adm nistrator v.

McCarthney, et al., NISB Order EA-3245 (1990).

"Wwe do not agree with the | aw judge that these were minor
viol ations. Moreover, if true, they showed a tendency to ignore
regul atory requirenents.

2t has not been argued that, because the |aw judge found
that certain of the charges did not support a regul atory
viol ation and di sm ssed them the Admnistrator's position was
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2. The Adm nistrator's position was reasonable in fact.

Because the | aw judge found that the Adm nistrator had no
reasonable basis in law to prosecute the matter, he had no cause
to address the renai ning aspect of the substantial justification
test -- whether the Adm nistrator's position was reasonable in
fact. |Indeed, he made no findings of fact regardi ng the evidence
t hat had been presented.® For the reasons we have al ready
di scussed, we disagree with applicant's argunent in its reply to
the Adm nistrator's appeal (at 2) that what the FAA clains it
coul d have proven at the hearing is irrelevant. It is not at al
irrelevant. Wether the FAA had a reasonable basis in fact for
its conplaint against US Jet depends on whether the facts as
al l eged had a reasonable basis in truth. 1In addition, and as
di scussed earlier, to find a reasonable basis in fact we need not
find that the FAA could have satisfied its burden of proof on the
merits. We need only find that the FAA's allegations had a
reasonabl e basis in truth.

"To fairly eval uate whether such a basis exists, sone
information attesting to this truth nust be submtted to the

deciding tribunal."” Petition of Pine and Ter Keurst, NTSB O der

EA-3724 (1992) at 7. Even a brief review of the testinony
supports the conclusion that the FAA was reasonable in initiating
t he conpl ai nt against US Jet, and there is nothing in the record

(..continued)
not reasonable in | aw

BThe Adnministrator had not conpleted his case-in-chief when
the | aw judge discontinued the hearing and issued | D#l



10

to indicate that at any point in its pursuit of the conplaint the
FAA | earned of facts that would make its position unreasonable in
fact.

Testinmony of Janes Forster, applicant's flight coordinator
Ri chard Sciolto, applicant's director of operations, and Gary
Hodousek, a crewrenber, supports the charges regarding the
Washi ngton to Ccean Gty flight. Dale Alen, an FAA operations
i nspector, testified regarding a base inspection of applicant's
operations that turned up mai ntenance viol ations including those
in the original conplaint. John Brown, the prior principal
operations inspector, testified about the flight and duty time-
related violations and flight |oad mani fests, but was not
permtted to conplete his testinony because the | aw judge
term nated the proceeding by issuing his decision granting the
nmotion to dismss. Based on the testinony offered by the
Adm nistrator, we find that he had a reasonable basis in truth in
initiating and pursuing the conplaint. W see no need to bel abor
this issue, as US Jet does not challenge the Adm nistrator's
di scussion of the testinony in the record (instead arguing, as
noted, that it is not relevant). Having found a reasonabl e basis

in fact and law, the Adm nistrator's position was substantially

YI'n conducting our analysis, we need not and do not reach
i ssues of witness credibility. The Adm nistrator can be found to
have had a reasonable basis in fact even if the | aw judge does
not ultimtely accept his witnesses' testinony. Petition of
Smth, NTSB Order EA-3648 (1992). Instead, we have reviewed the
record, including the evidence (denonstrated here by the
testinony the Adm nistrator was given the opportunity to
present), to see if it can reasonably be interpreted to support
the Admnistrator's allegations.
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justified and no EAJA award may be aut hori zed.

ACCORDI NG&Y, I T IS ORDERED THAT:
1. Applicant's appeal is denied; and
2. The Adm nistrator's appeal is granted and the initial

decision is reversed.

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi nion and order.



